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STATEMENT OF ISSUES PRESENTED FOR PREVIFW 


I. SINCE THERE WAS INSUFFICIENT EVIDENCE TO 
PROVE THE DEFENDANT COMMITTED THE CRIME 
OF HOUSEBREAKING, THE JURY'S VERDICT IS 
UNSUPPORTABLE AND THE TRIAL COURT ERRED 
IN NOT DIRECTING A VERDICT OF ACQUITTAL 


II. THE TRIAL COURT ABUSED ITS DISCRETION 
UNDER THE LUCK=-GORDON DOCTPINF. BY AD- 
MITTING ONE PRIOR CONVICTION OF LARCENY 
TO IMPEACH THE CREDIBILITY OF DEFENDANT 


EEL WHEN THE JURY INTERRUPTED ITS DELIBRRA- 
TIONS TO SEEK CLARIFICATION OF THE 
COURT'S INSTRUCTIONS REGARDING INFERENCES 
ARISING FROM THE POSSESSION OF RECENTLY 

STOLEN GOODS, THE COURT ERRED IN NOT 
GIVING THE JURY A MORE LUCID EXPLANATION 


THIS CASE HAS NOT PREVIOUSLY BEEN BEFORE THIS COURT. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,996 | 


Richard A. Petty, 


Appellant, 
Ve 
United States of America, 
Appellee. 


Appeal from Judgment of the 
United States District Court for the 
District of Columbia | 


BRIEF FOR APPELLANT 
STATEMENT OF THE CASE 


Defendant was charged in a two-count indictment with 


housebreaking and grand larceny (22 D.C.C. 1801 and 2201, respec- 
| 

tively) on Julv 12, 1967, filed in the United States District 

Court for the District of Columbia. He was tried by 2 jury on 


March llth, 13th and 14th, 1968 and was found guilty on Count One 


of the indictment; guilty as to petty larceny on Count Two of 
the indictment. By judgment of the Court entered April 30, 1968, 
defendant was convicted and sentenced to imprisonment for a 
period of one year to five years on Count One and one year 
under Count Two; said sentences to run concurrently with each 
other and to run concurrently with any sentence then being 
served (Judgment and Commitment filed April 30, 1968). In 
an order filed May 10, 1968, the District Court granted defen- 
dant's application for leave to appeal without prepayment of 
costs. 

The complainant, Leslie B. Parks, left his home at 
1627 First Street, N.E., at approximately 7:45 on the morning 


of May 4, 1967 and returned that evening at approximately 7:45. 


‘He found his front door wide open and the back window of his 


apartment open with the screen removed and his television set, 
radio and black rain coat missing. He testified that the tele- 
vision set and coat introduced as evidence by the government 
were two of the missing items. (Tr. pp.44=-74, 3/11). 

Police officers Billy J. Gann and Robert J. 
Jackson were in a scout car in the vicinity of complainant's 
apartment when they spotted defendant "walking south off 
Lincoln Road, N.E. carrying a coat and some object under- 
neath his coat." (Tr. p.77, 3/11). Gann had recconized 
defendant from an altercation which had occurred between 
them some 2-1/2 hours earlier and which was unrelated to 
the crimes charged herein. The defendant upon seeing 


Officer Gann set down the coat and object and ran. The 


! 
| 
| 


officers gave chase, apprehended and arrested the defendant. 


The coat and object, which was a television set, were 
retrieved by the police, turned over to a precinct detec- 
tive and were subsequently introduced as evidence by the 
government as items taken from complainant's apartments 
(Tr. pp.73-88 3/11; pp.3—31 3/13A.M.). 
Police Officer Robert E. Allen investigated the 
housebreaking reported by complainant on May 4th without 
taking any fingerprints. (Tr. pp.44-55 3/13A.M.). 
A fourth officer, David S. Yovich, also eee 


gated the housebreaking reported by the complainant. How- 


ever, he did not go to the complainant's apartment until 
‘May 6, two days after the crime was allegedly committed, 
and did not take fingerprints upon advice from Officer 

Allen. (Tr. pp.33-41 3/13A.M.). | 


After defendant's motion for a directed verdict was 


denied (Tr. p.94 3/13A.M.),the Court allowed defénse counsel 

to give reasons why defendant should not be impeached by prior 
convictions if he should decide to take the witness stand. The 
Court permitted a lengthy argument by trial enonaes and prosecu- 
tor (Tr. pp.96-108 3/13A.M.) and initially ruled that one prior 
conviction would be admissible. (Tr. p. 106 3/13A.M.). Trial 
Counsel then requested a non=jury hearing of aoc testi- 


mony, which was granted (Tr. p. 108 3/13 A.!., 2-27 3/13P.M.). 
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Defendant was the sole witness for the defense. 
He testified that he was in the vicinity of complainant's 
apartment to incuire about doing some painting or vapering 
at a cleaning establishment on First Street, N.F. (Tr. 33 
3/13P.M.). He, was approached bv two men dressed like construc- 
tion workers from whom he purchased the television set in front 
of a Safewav in the 1600 block of North Cavitol Street. He 
also testified that since it apneared that it would begin 
to rain, the two men had given him the coat to keep the rain 
off the television set. Defendant explained the reason that 
he had run on seeing Officer Gann was because of the alter- 
cation between them earlier that day (Tr. 41-42 3/13P.M.). 
Special instructions were given to the jury on 
.inferences arising from possession of stolen goods and flight. 
The jury interrupted its deliberation to request further guidance 


on the inference instruction. (Tr. pp.331-332, 346 3/14). 


ARGUMENT 
I. 
SINCE THERE WAS INSUFFICIENT EVIDENCE TO PROVE THE DEFENDANT 
COMMITTED THE CRIME OF HOUSEBREAKING, THE JURY'S VERDICT IS 
UNSUPPORTABLE AND THE TRIAL COURT ERRED IN NOT DIRECTING A 
VERDICT OF ACQUITTAL. 
The evidence brought out at trial was insufficient to 

support the verdict that the defendant, Richard A. Petty, was 


guilty of housebreaking. The fundamental rule that the government's 
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burden is to prove all the elements of the time) charged beyond 


a reasonable doubt should alwavs be borne in mind. The govern- 


ment at trial onlv established that defendant was in possession 
of a television set and a black raincoat at the time of his 
arrest. (Tr. pp.78-80 3/11P.M.; pp.6-12 3/13A.M.). No finger- 


prints were found at the scene of the crime. (Tr. 47 3/13A.M.). 


Nor was any evidence introduced to prove that defendant was 

ever at the scene of the crime. Thus, the government failed 

to establish beyond a reasonable doubt by the introduction 

of any positive evidence any essential elements of the offense 

of housebreaking, i.e., that the defendant did, actually, 

enter the apartment of Mr. Leslie B. Parks with the specific 

intent to steal, and that he stole a television set, a radio 

- and a black raincoat owned by Mr. Parks. | 
The case of Coleman vs. United States, /306 F. 2d 

751 (D.C.C.A. 1962) indicates the importance of the govern- 

ment showing that the defendant actually broke or entered 

the burglarized premises. In Coleman, his Conueoeiod was 

reversed becausé there had been insufficient evidence to prove 

that Coleman actually broke or entered or participated in 

the breaking or entering of the premises. [In Coleman, he 


| 
was located near the scene of the burglarized premises by 


a police dog following a scent, but this Court held that 


“x * *the evidence failed to bring home. to 
this appellant either that he aided and 


abetted Britton by acting as "look-out" or 


| 


ao | : 


that he participated in any actual breaking 

or guerre of the building, essential elements 

of the offense charged. By using a police dog 

to follow a scent appellant was located near 

the scene, but neither the evidence to that 

effect, nor other evidence, placed him at any 

time in the building or established that he 

had collahorated with Britton in the crime 

itself." Coleman, supra, at 752. [Emphasis 

supplied]. 

Having no direct or positive evidence that defendant 
in this case actually entered the premises of Mr. Leslie 
B. Parks, the government relied solely on the possession of a 
television set and a black rain coat by defendant at the time 
of his arrest and its knowledge that the Court would instruct 
the jury that guilt of housebreaking may be inferred from 
the possession of recently stolen goods. It is our opinion 
that the circumstantial evidence in the case did not supply 
the jury with sufficient proven facts from which to infer 
x (a) Defendant entered the premises of Leslie B. 
Parks; and 

(b) Defendant entered those premises with the specific 
intent to steal; and 

(c) Defendant stole a television set, a radio and 
a black rain coat owned by Mr. Parks. D.C. Code, Title 22: 
1801. 


The circumstantial evidence presented to the jury in 


—Giee 


this case was neither as sufficient nor as strong as the 
circumstantial evidence presented to the jury in Edwards 
vs. United States, 139 F. 2€ 365 (D.C.C.A. 1964). In that 
case, Edwards was apprehended with a man by the name of 
Ancerson, wno was identified bv an eye witness to the burglary 
as the man who was one of two men who committed the crime. 
That eye witness could not identify Edwards as heing the 
second participant in the crime. However, at the time Edwards 
was apprehended, he was wearing a suit which wasja part 
of the proven stolen goods and was carrying in his pocket 
a pocket knife which was also proven to be a part of the 
stolen goods. At the time of the trial, no evidence was 
offered by Edwards as to how he obtained the aforementioned 
goods nor any explanation of his association with Anderson. 
Thus in Edwards, the jury was presented with the following 
circumstantial evidence from which it could infer guilt 
of housebreaking: | i 
Edwards’ association with Anderson, the identified 
participant in the crime - unexplained; Edwards" possession 
of two items svecifically identified as stolen - unexplained. 
In this case defendant was in no way identified or associated 
with the scene of the crime or a participant at the scene 
of the crime as was Edwards. 


There is no link connecting the defendant with the 


scene of the crime as there was in Edwards case. | If the jury is 


to infer from defendant's mere possession of recently stolen goods 
that he also unlawfully entered Mr. Park's apartment with the 

| 

| 


5s 


| 
| 
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intent to steal then, 
" . « e the links in the chain must be 


clearly proven, and taken together must 


point not to the possibility or probability, 
but to the moral certainty of guilt" 

Kassin v. United States, 87 F.2d 183,184 
@theCir 29s7)i- 

Circumstantial evidence establishing association 
with the scene of the crime is not necessarily sufficient 
circumstantial evidence for a jury's verdict to be upheld. 

In Boone vs. United States,316 F.2d 657 (D.C.C.A. 1963), 

the Court in a per curiam decision reversec the conviction 

of housebreaking and grand larceny stating that there was 
insufficient evidence to uphold the conviction. In Boone, 
testimony was given by one witness that she saw a man twice 
enter and leave a building in which a burglarized apartment 
was located. Each time she saw the man leave he was carrying 
bulky items. She further testified that the man, with the 
assistance of another man, placed the bulky items into a white 
car. She testified that she immediately reported the license 
number of the white car to the police. But, at the trial, she 
was unable to identify Boone as the man she saw enter the 
building nor was she able to recall the license moninen she 

had reported to the police. Several hours after the events 
described above had occurred, Boone was arrested in a car 
bearing a license number that the police wanted in connection 


with a housebreaking investigation. At the time of Boone's 


een 


arrest, he had in his possession a fifty dollar bill, several 


one dollar bills, and a portion of a wallet. The arresting 


officer stated that Boone attempted to dispose of the wallet 


portion at the time of his arrest. 
The Court, in Boone, ruled that there was insuf- 

ficient evidence to uphold the conviction even though the jury 

had been presented with some evidence other than Boone's mere 

possession of recently stolen goods, from which it could 

infer that Boone committed the housebreaking. Although there 

was no direct connection between the license number supplied 

by the witness and the license number on the car Hin which 

defendant was apprehended, the jury, in Boone, Coctainiy had 

more circumstantial evidence on which to conclude) that Boone 

- was connected with the scene of the crime and broke and entered 

the burglarized apartment. Whereas in this case, the govern- 

ment introduced no direct or circumstantial evidence nor was 


the jury presented with any evidence which linked the defendant 


with the scene of the crime, and thus the entering of Mr. 
Park*s apartment. In light of Boone, the Court in this case 

is compelled to reverse defendant's conviction, since there 
was no evidence presented to the jury,other than the possession 
of recently stolen goods, from which it could infer that 


defendant had committed the housebreaking. 


The importance of the government's introduction of 
circumstantial evidence to connect a defendant with the 
time and place of a housebreaking when relying on the 


inference of possession of recently stolen goods in order 


? 
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to prove housebreaking is raised in Wood v. United States, 
344 F.2d 548 (D.C.C.A.) 1965). In Wood,it was established 
by testimony that premises had been broken into and entered 
and that a television set and several other items had been 
stolen at around noon of February 27, 1964. Testimony was 
given that Wood had delivered a television set to his sister 
who lived next door to the robbed premises at approximately 
the same time. The Court affirmed the conviction stating, 
"Since there was testimony that Appellant possessed stolen 
property so near to the time and place of the theft, the jury 
may infer guilt both of larceny and housebreaking." Wood, 
supra at 548. 

In this case, the government did not establish the 
same proximity in time or space as in the Wood case. Nor 
did the SEER establish the exact time the crime had been 
committed. The evidence introduced by the government established 
that the defendant had been arrested some three blocks from 
the premises and further that the robbery could have occurred 
any time during the period of 7:45 A.M. when Mr. Parks left 
his apartment to approximately 4:45 P.M., on May 4, 1967, 
when defendant was apprehended. (Tr. pp.44=-77 3/11). 

The fact that defendant had possession of the tele- 
vision set anc the black rain coat does not prove that the house- 
breaking occurred between the time the officer saw the defendant, 
approximately two and one-half hours earlier, and the time of 
defendant's arrest, as the government led the jury to believe. 


Since Mr. Parks did not clearly establish that these goods were 


a 


his (Tr. pp.44-74 3/11), the housebreaking charged to the 


defendant could conceiveably have occurred after defendant's 


arrest and by someone else. | 
Mr. Parks was unable to give any positive identifica- 

tion by supplying distinguishing marks or ideneterenc manufac- 

turers of either of the items, or by producing bills of sales 

for either of them. The fact that a housebreaking occurred 

at Mr. Park's apartment does not prove conclusively that 


the items in the possession of the defendant were the same 


identical items stolen from Mr. Parks except for the testimony 
of Mr. Parks stating that they were his arroweae In Boone, 
supra, according to appellant's brief, the owner of the wallet 
said that she knew that the portion of the wallet belonged 

to her without being able to establish by any distinguishing 
marks that it in fact belonged to her. Furthermore, there 


is no doubt that there were hundreds if not thousands of similar 


television sets and black rain coats in the city at the time 

this housebreaking occurred, and without any positive identifica- 
tion, there is no direct evidence establishing that the tele- 
vision set and black rain coat, in evidence at trial, actually 
belonged to Mr. Parks, or indeed, that they were actually 


stolen goods. 


The Court erred by not granting defendant's motion 
for directed verdict (Tr. p.94 3/13A.M.). Further, the jurv's 
verdict of guilty is unsupportable based on the evidence 
of defendant's mere possession of a television set and a black 


rain coat at the time of his arrest. The jury could have reached 


=e 


different conclusions other than guilt based upon all the 
testimony and the facts actually established at the trial. Thus, 
this Court should reverse defendant's conviction of house- 
breaking. 

In analvzing the facts establishec in the Coleman, 
Edwarés, Boone and Wood cases, supra, the courts and juries 
had proof of evidence other than the mere possession of recentlv 
stolen goods. In each of those cases, there was some attempt 
to show that the defendant had been at the scene of the crine 
from which the inference could be made that he had entered 
the robbed premises. The facts in this case can be distinguished, 
since there was no attempt by the government to show that 
the defendant had been at the scene of the crime for the jury 
-to justifiably infer that the defendant also committed the 
housebreaking. 

If this Court uphold the defendant's conviction, it 
will be setting aside the government's burden of proving the 
essential elements of housebreaking and it will thereby permit 
the “possession inference” alone to establish a defendant's 


guilt. 


II 
THE TRIAL COURT ABUSED ITS DISCRETION UNDER THE LUCK-GORDON 
DOCTRINE BY ADMITTING ONE PRIOR CONVICTION OF LARCENY TO 
IMPEACH THE CREDIBILITY OF DEFENDANT. 
The government did not produce a modicum of evidence 


that defendant was actually at the scene of the crime. Having 


ZH 


established that a crime was committed and that some of the 
items taken were similar to those found in the defendant's 
possessicn some three blocks away, the government principally 
relied on instructions to the jury on the Rarer ence arising 
from the possession of recently stolen property (Tr. p. 97 
3/13A.M.) 
Alibi witnesses would have been no help; to defendant 
Since the exact time of the crime had not been established, 
it having been committed sometime between the hours of 7:45 
A.M. and 7:45 P.M. Even if defendant had produced a witness 
named Lonnie Kraut, who had been engaged in a long conversation 
with defendant after the purchase of the television set and 
prior to his arrest (Tr. pp. 3435 3/14A.M.), his testimony 


-would not have firmly established the defendant's; purchase or 


The Court's ruling that a prior conviction could 
be used to impeach defendant's credibility placed|him in a 
peculiar jeopardy. Defendant had no other witnesses for his 
defense. He had no choice but to take the stand to explain 
his possession of the goods. Even without an instruction 
on the inference arising from unexplained possession, the 
jury would be proned to infer guilt solely from his failure 


to take the stand.1/ 


1/ See McCormick Evidence Sec. 43, at 93 (1954): 

a The sharpest and most prejudicial impact of the 
practice of impeachment by conviction * * * is 
upon one particular type of witness, namely, the 
accused in a criminal case who elects to take 
the stand. If the accused is forced to admit 
that he has a “record” of past convictions, 
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Notwithstanding the Court's indulgence in vermitting 
defendant to present reasons for withholding wast convictions 
from the jury, including hearing defendant's story out of the 
presence of the jury, it failed to give "individualized con- 
siderations" to defendant's situation, thereby ignoring the 
guidelines established in Gordon v. United States, 127 U.S. 
App. D. C. 343, 383 F. 2d 936 (1967) and Brown v. United States, 
125 U.S. App. D. C. 220, 370 F. 2d 242 (1966) for the applica- 
tion of the Luck doctrine. Luck v. United States, 121 U.S. 
AppeiiDeliCo J 0U pi s4G Se 12017 O55 CL IOD)ce 

The Court, prior to giving full consideration of the 
Luck doctrine, apparently became obsessed with the notion that 


credibility was a vital issue in this case (Tr. pp.73, 75-77 


-3/13A.M.) After the prosecutor had stated that its sole reason 


for admission of convictions pursuant to 14 D.C. Code Sec. 305 
(1967)-was to produce evidence of defendant's character (Tr. 
pp. 104-106 3/13A.M.), the Court immediately determined that 
the case would turn on the issue of credibility--"On the one 
hand the credibility of the defendant and on the other the 
credibility of the policemen * * *" (Tr. p.106 3/13A.M.). 


Then, the Court went further to say, "I think this 


particularly if they are for crimes similar to 

the one on trial, the danger is obvious that the 
jury, despite instructions, will give more heed 

to past convictions as evidence that the accused 

is the kind of man who would commit the crime on 
charge,| or even that he ought to be put away with- 
out too much concern with present guilt, than they 
will to its legitimate bearing on credibility. If 
he stays off the stand his silence alone will prompt 
the jury to believe him guilty. 


) 


ee Aion 


| 
| 
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case will probably turn on the issue of credibility and that 
the jury ought to have something open to them which would 
shed light on which witnesses should be believed. While I 
don't think that all of these should be admitted, I think 
that some should be, and I think that this eae 
contemovlates that the Court in exercising its discretion might 
admit some micht exclude others.” (Tr. p. 107 3/13A.M.) Thus, 
the ruling to admit one prior conviction — made before a 
non-jury hearing of defendant's testimony, and without full 
consideration of all factors as contemplated by ‘Gordon, supra. 


Upon objection and insistence by defendant's counsel, the Court 


then finally agreed to hear defendant's story; after the hearing 


it reconfirmed its initial ruling without further weighing 
_ the probative relevance of the conviction as to credibility 
against the degree of prejudice which the Peetaon of his 
past crime could cause. See Gordon, supra. : 

It is not disputed that ina credibility contest 
to determine which person is telling the truth, the issue 
of credibility becomes vital and places a more difficult burden 
on the Court in exercising its Luck discretion. See Gordon, 


! 
i 


supra Footnote 2a, at 938, Gass v. United States, U.S. 


App.D.C. e F.2¢c (1969); Neaver v. United States, 

U.S. App. D.C. ’ F.2d (1969); Brown, supra; 
Barber v. Unitec States, U.S. App.D.C. ! 393 F.2d 
517 (19638); and Brooke v. United States, 128 U.S.ADp.D.C. 


19, 385 F.2d 279 (1967). 


eS 


| 
However, the testimony of the defendant out of the 
| 
| 
| 
! 


presence of the jury revealed no vital issues of credibility. 
(Tr. po. 2-27 3/13P.3.). It was elicited from the defendant 
that the reason he had to take the stand was not to refute 

the testinony of anv of the witnesses for the prosecution, 

but to explain'his running and to erase from the minds of 

the jury any of vossible guilt connected therewith. (Tr. nn. 
14-17 3/13P.M.). Impeachment by nrior conviction of his credi- 
bility served no purnose other than to cast the stigma of 

a known "bad actor™ to the jury. 


“ * * *the leqitimate purpose of impeachment 
wnich is, of course, not to show that the 
accusea who takes the stand is a "bad" 

person but rather to show background facts 

which bear directly on whether jurors ought 

to believe him rather than other and conflicting 
witnesses." [Emphasis Supplied]. Gordon, supra 
at 940 3 


Defendant did not, nor could he, deny at the non- 
jury or jury hearing that he had a prior conviction by a plea 
of ais it being a matter of official record in this juris- 
diction. There was no probative relevance achieved in the 
admission of his prior conviction. The trial court obviouslv 
overlooked Footnote 8 at page 940 of Gordon, supra which stated: 


"The relevance of prior convictions to 
credibility may well be different as between 

a case where the conviction of the accused was 
by admission of guilt by a plea and on the 

other hand a case where the accused affirmative- 
ly contested the charge and testified, for example, 
that he was not commit the acts charged. In the 
latter situation the accused affirmatively put 
his own veracity in issue when he testified so 
that the jurv's verdict amounted to rejection of 
his testimony; the verdict is in a sense a de 
facto finding that the accused did not tell the 
truth when sworn to do so***," 


The rationale of Luck, supra, is the recognition 


Lone 


that “prior convictions have a genuine probative value on 
the issue of credibility but * * * because of the notential 
for prejudice” (Gordon, supra at 941) to the defendant, the 
admissions of such convictions should be in the discretion 
of the trial judge who should evaluate the situation upon 
presentation of all factors whether the iaghasios will best 
serve the interest of justice. 
Therefore, it is contended that since there was no 
credibility contest in this case based on conflicting testi- 
mony, there was no reason for disclosure of a single conviction 


of a similar crime. Defendant having taken the stand, was 


confronted with his prior conviction of larceny,’ the same 


! 
| 
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conduct for which he was presently on trial, notwithstanding 
| 

_the clear guidelines laid down by Gordon that 

| 
". . . strong reasons arise for excluding 
those which are for the same crime because 
of the inevitable pressure on lay jurors to 
believe that ‘if he did it before he probably 
did so this time." As a general guide, those 
convictions which are for the same crime should 
be admitted sparingly; * * * then only! when the 
circumstances indicate strong reasons for dis- 
closure, and where the conviction directly 
relates to veracity." Gordon, supra at 940 


Furthermore, it is contended that the Court did not 
properly weigh the need of the jury to hear the defendant's 
story against the probative relevance to credibility of prior 


convictions of defendant, where inferencess arise in the un- 


explained possession of recently stolen property, Smith v. 


United States, 359 F. 2d 243 (1966). The court in smith went 
| 
further (despite other witnesses for the defendant) to suggest 


= it = : 
| 
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" x * * that, where inferences founded unon 

unexplained acts are likely to be heavily 

operative, the court's discretion to let the 

jury hear the accused's story, unaccompanied 

by a recital of his past misdeeds, may play 

an imvortant vart in the achievement of 

justice." Smith, supra at 245 

It will no doubt be argued by the government that 
the abuse of discretion in admitting the prior conviction 
was cured by the instruction to the jury to disregard the 
prior crime except as it relates to defendant's credibility 
(Tr. p.326 3/14P.M.). See Weaver, supra. However, this Court 
has itself stated that there is "the inevitable pressure on 
lay jurors to believe that if he did it before he probably 
did so this time” Gordon, supra at 940. And in Brown, supra 
at 244, this Court said 

"We can expect jurors to be naturally 

wary of the defendant's testimony even 

though they may be unaware of his past 

conduct." 
How, then, can we expect jurors to be less wary of defendant's 


guilt when they are informed of his past misdeeds? 


Iir. 
WHEN THE JURY INTERRUPTED ITS DELIBERATIONS TO SEEK CLARIFICATION 
OF THE COURT'S INSTRUCTIONS REGARDING INFERENCES ARISING FROM THE 
POSSESSION OF RECEWTLY STOLEN GOODS, THE COURT ERRED IN NOT 
GIVING THE JURY A MORE LUCID EXPLANATION. 

In this case the Court's instruction on possession of 
recently stolen goods was of paramount importance to the aefen- 
dant since the government introduced no evidence,to establish 
that the defendant entered Mr. Park's apartment with the intent 


ay 


to steal. The government heavily relied on the Court's instruction 


that the jury may infer guilt of housebreaking Eton the xefendant's 
possession of recently stolen goods. Thus, the governnent's 
burden of proof that defendant committed the essential elements 
of the crime of housebreaking was left solely to the Court's 
instruction. | 

Courts have undertaken lengthy discussions with respect 


to the care which must be taken in instructing the jury that the 


possession of recently stolen goods raises an inference that 


defendant also committed the offense charged. See Aron vs. 
United States, 382 F. 2d 965 (1967); United States v. Lefkowitz, 
284 F. 2d 310 (1960); United States v. Sherman, 171 F. 2d 

619 (1948 2nd Cir.) Cert. Denied sub-nom.;Grimaldi v. United 
States, 337 U.S. 931 (1949). These cases point out the impor- 
tance that the Court's instructions must be carefully phrased 

so that the possession of recently stolen goods by a defendant 
shall only raise an “inference" of guilt and not al "presumption" 


of guilt. If a Court does lead the jury to believe that such 


possession raises a presumption, then it will have’ shifted 


the burden of proof to the defendant to establish that he 


is in fact, innocent of the offense charged. Lefkowitz, supra. 
; 
Thus, the Court's instruction, in this case, as set forth 


below, was crucial with respect to the charge that the defendant 


in fact committed the crime of housebreaking: 


"There is a principle of law which the jury has for 
consideraticn in this case and that is the principle 
ef recently stolen property. Should the jury find 
beyond a reasonable doubt that the defendant, Mr. 
Petty, was in possession of the television set and 
coat which is in evidence in this case; and, further, 
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that these articles had been recently stolen, then 
the jury may if it sees fit to do so, infer therefrom 
that the defendant is the person who committed the 
offense of housebreaking charged in Count One ana 

the offense of grand larceny charged in Count Two or 
the lessor included offense of petty larceny, unless 
the jury finds that the defendant has explained 

to the jury's satisfaction his possession of the 
articles in question on the date mentioned in the 
indictment. 


"As I said to you, you are not required to so infer 

fron such facts, but you may so infer unless you 

find that defendant has explained to your satisfaction 

the possession of these articles." 

(Tr. p.331 3/14) 

Moments after the jury started its deliberations, it 
stopped to ask the Court a question regarding the instruction, 
quoted above. It is apparent that the jury was immediately 
confused. The jury's question was: 

"Question of law - - stolen property 


Could stolen property be being in the possession 


of an individual, is the individual guilty 
of theft if he could not provide adequate 


reason for having it." 

(Tr. p.346 3/14P.M.). 

This was a crucial instruction and it may well be that 
the jury believed that the defendant had to prove an adequate 
reason for having possession of a television set and a black 
raincoat. If the jury believed that the defendant had to 
prove innocent possession, then the Court did not fulfill 
its responsibility of assuring that the burden of proof was 
not shifted to the defendant. The Court in this case should 
have recognized that the jury may have misconstrued its instruc- 
tions and that there had been an inadvertent and unintentional 


shifting of the burden to the defendant. This shift}may have 


arisen through the awkward sequence of instructions initially 


- 20 - 


given by the Court. (See Tr. pp.323-345 3/14P.M.)|. 
Under these circumstances, knowing that the jury 


was concerned over that instruction which most heavily bore 


on defendant's guilt or innocence, the Court erred by merely 


returning the oricinal charge. The Court should have called 
the jury back, together with counsel for the defendant and 


counsel for the government and clarified this critical instruc- 
| 
tion. As the Supreme Court of the United States stated in 


Bollenbach v. United States,326 U.S. 607, 612-613 (1945) 


Discharge of the jury's responsibility for drawing 
appropriate conclusions from the testimony depended 
on discharge of the judge’ s responsibility to give 
the jury the required guidance by a lucid statement 
of the relevant legal criteria. When a jury makes 
explicit its difficulties a trial judge should 
clear them away with concrete accuracy. | In any 

y event, therefore, the trial judge had no| business 
to be “quite cursory" in the circumstances in which 
the jury here asked for supplemental instruction". 


In Bollenbach, supra, the judge's answer |to the 
question asked by the jurv not only was guite cursory but 


also wrong. However, in this case the Court"s answer was 


not only "cursory", but the Court did not even recognize that 
it had been presented with a question regarding that point 
of law which the jury had to vroperly understand, if justice 
was to be done. By returning the same instruction to the 
jury (Tr. p.346 3/14P.M.), the Court acted ina cursory manner. 
Furthermore, the Court's actions may have solidified the jury's 
belief that the instruction meant the defendant had to prove 
an adeauate reason for the possession of the television set 
and a black raincoat,which may well have shifted the burden 
of proof to the defendant. If the jury was left with that 

= = BAe 
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impression and if it did not believe that the defendant had 
proved an adequate reason. for having possession, then, in- 
advertentlv, the jurv was given an instruction that required 
it to find the defendant guilty. In Lefkowitz, supra at 313, 
the Court quoting from United States v. Sherman stated 

"x * *While we have held a number of times that the 

jury may find in the accused's unexplained possession 

of stolen goods enough evidence to convince, we have 

never intended to indicate that the jury should be 

directec that it was required by a rule of law to 

make this inference. In discussions among lawyers 

and. judges of the differences between a permissible 

inference and a presumption, the terminology may be 

unimportant. But the jury may be misled by the word 

presumption and here it may have interpreted that 

word as far stronger than a permissible inference." 
The Court in Lefkowitz, supra, stated 

"The same reasoning condemns an instruction couched 

in terms of ‘burden’ on the defendant, even when, 

as here, it is joined with an entirely proper 

phrasing in terms of inference." 

The Court in Lefkowitz, supra, criticized the trial 
court's use of the term “burden on the defendant" joined with 
a properly phrased inference instruction, ruling that the overall 
effect was to shift the burden of proof to the defendant and thus 
reversed the conviction. In this case the court did not use the 
term "burden on the defendant," however, its failure to clarify 
the inquiry has the same effect of shifting the burden of 
proof on the defendant. Therefore, the court erred in the dis- 
position of the jury question and the conviction of the defen- 
dant should be reversed. 

CONCLUSION 

For all the reasons hereinabove stated, it is respect- 

fully submitted that the Court below should be reversed, or in 


ae 


i 
| 
| 
| 
| 


the alternative that a new trial be granted to defendant. 


Respectfully submitted, 


Melville W. Feldman 


1250 Connecticut Avenue, N.W. 
Washington, D. C. 


Tele. No. 223-2300 


Counsel for Appellant 
(Appointed by this Court) 


| 
CERTIFICATE OF SERVICE | 


| 
| 
I HEREBY CERTIFY that a copy of the foregoing Brief 


for Appellant was hand=-delivered to the Office of the United 


States Attorney, U.S. Courthouse, Washington, D.C., this 6th 


| 
| 


day of May, 1969. 
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II. The trial court did not abuse its discretion in ad- 
mitting a prior conviction of grand larceny to im- 
peach appellant’s credibility after conducting a hear- 
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III. The trial judge’s supplemental instruction to the jury 
with respect to an inference from the possession of 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented : 


1. Whether the trial court erred in denying appellant’s 
motion for a verdict of acquittal and whether there was 
sufficient evidence to support the jury’s verdict that ap- 
pellant was guilty of housebreaking. 

2. Whether the trial court abused its discretion in ad- 
mitting into evidence a prior conviction of grand larceny 
to impeach appellant’s credibility as a witness. 

3. Whether the trial court committed error when 
making its supplemental instruction to the jury with re- 
spect to an inference from the possession of recently stolen 
property. 


* This case has not previously been before this court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,996 


RICHARD A. PETTY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a two-count indictment filed July 12, 1967, appellant 
was charged with housebreaking and grand larceny.* At 
trial on March 11-14, 1968, before United States District 
Court Judge Burnita Shelton Matthews, sitting with a 
jury, appellant was found guilty of housebreaking and 
petit larceny, and on April 26, 1968 he received a sen- 
tence of one to five years on count one and one year on 
count two, to be served concurrently with each other and 
concurrently with any other sentence then being served. 


1In violation of 22 D.C. Code § 1801 and 2201. 
(1) 
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On May 4, 1967, Mr. Leslie Parks, Jr., left his apart- 
ment at 1627 First Street, N.E., around 7:45 a.m. to 
go to work, and returned about 7:45 p.m. to find his 
front door open, lights on, the back window open with 
its screen out, bedding on the floor and his television set, 
radio and raincoat missing (Tr. 44-49, 3/11)? 

About 4:45 p.m. the afternoon of May 4, 1967, appel- 
lant was seen by Officers Billy Gann and Robert Jackson 
at the northeast corner of North Capitol and Q Street, 
N.E., walking south off of Lincoln Road, about 3 blocks 
from Mr. Park’s apartment (Tr. 102, 3/11), carrying 
a coat with an object underneath it (Tr. 75-77, 3/11). 
Officer Gann recognized appellant from a confrontation 
earlier in the day, and when the officers approached him 
in their scout car appellant set down the coat and object, 
walked south and east on Q Street and ran through an 
alley. Officer Jackson gave chase, apprehended appellant 
in a brick pile on Florida Avenue (Tr. 77-78, 3/11), and 
took him in a wagon from No. 2 to No. 14 Precinct (Tr. 
80, 3/11). The coat and the object appellant had aban- 
doned were identified by Mr. Parks as the raincoat and 
television set which had been taken during the day from 
his apartment (Tr. 50-53, 3/11). 

There was extended testimony at the trial that the 
television and raincoat which appellant had been carry- 
ing were the same articles identified by Mr. Parks at 
the trial (Tr. 80-82, 86, 89-90, 3/11; Tr. 12-14, 32-35, 
66, 3/13 a.m.). The radio taken from Mr. Park’s apart- 
ment was never found. At the conclusion of the Govern- 
ment’s case, appellant made a motion for a directed ver- 
dict of acquittal, which the court denied (Tr. 93, 3/13). 

Prior to appellant’s testimony, there was discussion as 
to the admissibility of his prior conviction by the Gov- 
ernment for impeachment purposes. The trial judge re- 
viewed appellant’s prior convictions (Tr. 98-99, 3/13) 
and conducted a hearing out of the presence of the jury 
as to their admissibility (Tr. 100-108, 3/13). Appellant 


2 As the transcript of testimony is not in a consecutive page form, 
references herein will also include the day of the trial. 
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then testified, out of the presence of the jury, that he 
would not present a defense other than through his own 
testimony, and that he would testify as to why he ran 
when the arresting officers approached him (Tr. 2-3, 
3/13 p.m.) Appellant also said he would explain posses- 
sion of the television and raincoat (Tr. 3-4, 3/13 p.m.) ; 
being that he bought them from a man he didn’t know in 
front of a Safeway store for $25 (Tr. 26-27, 3/13 p.m.), 
and why he would not be where the officers found him if 
he had committed the crime (Tr. 25-26, 3/13 p.m.) At 
the conclusion of the hearing the trial judge ruled as 
follows: 


Taking into consideration all of the various mat- 
ters that have been discussed, the court will exclude 
all the convictions except the one of grand larceny to 
which the defendant pleaded guilty in 1961. (Tr. 
27, 3/13 p.m.) 

Appellant then took the stand to testify, before the 
jury,® that he was in the vicinity of 1727 First Street, 
N.E. on May 4th, a neighborhood he had spent the latter 
part of his childhood in (Tr. 32, 3/13 p.m.). He had 
been to the cleaners on First Street about some interior 
decorating work (Tr. 33, 3/13 p.m.). He then went out 
to North Capitol Street where he bought the television 
and raincoat for $25 from a man he didn’t know who was 
dressed like a construction worker and who had made 
an offer to him in front of a Safeway store (Tr. 34-35, 
3/13 p.m.) Appellant had received $25 from his aunt 
who lived on Bethesda Street (Tr. 36, 3/13 p.m.).* 

After purchasing the television he crossed North Capitol 
and upon reaching Lincoln Road saw a police car with 
Officer Gann in it, whom appellant recognized, turn in 
his direction (Tr. 38-39, 3/13 p.m.). He put the televi- 
sion down, walked around the corner on Q street and ran 


3 The record shows appellant had sufficient time to make a decision 
as to whether or not he would testify (Tr. 28, 3/18 p.m.). 

#On cross-examination appellant testified his aunt gave him $10 
(Tr. 36, 3/14 a.m.) 
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down the alley (Tr. 40, 3/13 p.m.) because of a prior 
encounter with Officer Gann—otherwise he said he would 
have had no reason to run (Tr. 41-43, 3/13 p.m.). Ap- 
pellant was apprehended by Officer Jackson whom he said 
verbally harrassed him (Tr. 44-46, 3/13 p.m.). 

Appellant testified. he knew where 1627 First Street, 
N.E. was located but that he wasn’t aware there was a 
basement apartment there (Tr. 47, 3/13 p.m.) He 
stated he was no closer than two blocks to the apart- 
ment, had not entered it on May 4th and did not take a 
television or coat from it (Tr. 48-49, 3/13 p.m.). . 

After being given instructions the jury retired for de- 
liberation. A few moments after the jury went out they 
made the following inquiry of the trial judge: 


Could stolen property by being in the possession of 
an individual, is the individual guilty of theft if he 
could not provide adequate reason for having it? 
(Tr. 346) 


The trial judge then sent to the jury the same charge he 
had previously given with respect to the possession of 
recently stolen property (Tr. 346, 3/14 p.m.; See foot- 
note 12, znfra.) Thejury found appellant guilty of house- 
breaking and petty larceny (Tr. 347). Appellant now 
brings this appeal. 


ARGUMENT 


I. The trial court did not err in denying appellant’s 
motion for a directed verdict of acquittal, and there 
was sufficient evidence to support the jury’s decision 
that appellant was guilty of housebreaking. 


(Tr. 44-49, 3/11; 70, 3/13 a.m.) 


We contend that the Government presented sufficient 
evidence from which a reasonable mind might fairly 


5 However, appellant later testified he had been in the basement 
apartment at 1627 First Street, N.E. during his childhood when it 
was owned by a doctor. (Tr. 48, 3/18 p.m.). 
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conclude appellant was guilty of the crime of housebreak- 
ing * beyond a reasonable doubt. 

In ruling on a motion for judgment of acquittal, a trial 
judge is bound by law to “. . . assume the truth of the 
Government’s evidence and give the Government the bene- 
fit of all legitimate inferences to be drawn therefrom.” 
Curley v. United States, 81 U.S. App. D.C. 389, 392, 160 
F.2d 229, 232 (1947) ; cert. denied 331 U.S. 837 (1947). 
Accord, Harrison v. United States, D.C. Cir. No. 22,302, 
decided June 27, 1969; Johnson v. United States, D.C. 
Cir. No. 21,851, decided June 20, 1969; Thompson v. 
United States, —— U.S. App. D.C. ——, 405 F.2d 1106 
(1968). It is clearly not the trial judge’s role to weigh 
conflicting evidence or to determine the credibility of wit- 
nesses. Crawford v. United States, 126 U.S. App. D.C. 
156, 158, 375 F.2d 332, 334 (1967). He is required to 
submit the case to the jury so long as— 


a reasonable mind might fairly have a reasonable 
doubt or might fairly not have one... The law 
recognizes that the scope of the reasonable mind is 
broad. Ibid. 


Similarly, it is not the function of an appellate court 
to weigh evidence or to determine the credibility of wit- 
nesses. “The verdict of the jury must be sustained if 
there is substantial evidence, taking the view most favor- 
able to the Government, to support it.” Glasser v. United 
States, 315 U.S. 60, 80 (1942) ; accord, Crawford v. Unit- 
ed States, supra. 

Appellant contends that the evidence is not sufficient to 
prove he entered the premises of Mr. Leslie Parks or 
entered the premises with the specific intent to steal, or 
that he stole a television set, a radio and a black raincoat 


¢ Since appellant attacks only the sufficiency of the evidence as to 
the count of housebreaking he therefore sub silentio agrees that the 
evidence on the petty larceny conviction was sufficient. Hirabayashi 
v. United States, 320 U.S. 81 (1948); Calhoun v. United States, 
180 U.S. App. D.C. 266, 399 F.2d 999 (1968); Smith v. United 
States, 122 U.S. App. D.C. 339, 358 F.2d 877 (1965). 
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owned by Mr. Parks (appellant’s brief p. 6). We dis- 
agree. 

The record in this case shows ample evidence of a house- 
breaking at Mr. Leslie Park’s apartment on May 4, 1967.’ 
While Mr. Park’s testimony did not establish who the 
housebreaker was, the law is clear that the jury was en- 
titled to infer from appellant’s exclusive possession of 
Mr. Park’s television set and raincoat, recently taken in a 
housebreaking, that he was that housebreaker. Wood v. 
United States, 120 U.S. App. D.C. 163, 163, 344 F.2d 548, 
548 (1965) (“Since there was testimony that appellant 
possessed stolen property so near to the time and place 
of the theft the jury may infer guilt both of larceny and 
housebreaking.”) ; Edwards v. United States, 78 US. 
App. D.C. 226, 139 F.2d 365 (1943), cert. denied, 321 
U.S. 769 (1944). See Bailey v. United States, 128 US. 
App. D.C. 354, 359, 389 F.2d 305 (1967); McAbee v. 
United States, 111 U.S. App. D.C. 74, 294 F.2d 703 
(1961), cert. denied, 368 U.S. 961 (1962); Wright v. 
United States, 89 U.S. App. D.C. 70, 189 F.2d 699 
(1951) .° 

Appellant challenges his conviction on the ground that 
no evidence other than the possession of recently stolen 
goods was presented to the jury from which it could infer 
that he had committed the housebreaking (Appellant’s 
brief p. 9). Appellant relies on Boone v. United States, 
115 U.S. App. D.C. 7, 316 F.2d 657 (1967) for this posi- 
tion. Appellant’s reliance on Boone, supra appears to be 


7 Mr. Parks left his home at 1627 First Street, N.E. at approxi- 
mately 7:45 on the morning of May 4, 1967 and returned that eve- 
ning at approximately 7:45 to find his apartment “ransacked”; his 
front door wide open, the back window open with screen removed, 
and his television set, radio and black raincoat missing (Tr. 44-49, 
8/11). The jury could certainly have concluded that someone broke 
in and stole his property. 22 D.C. Code §1801. See also Tr. 70, 
3/13 p.m. where appellant conceded a housebreaking had occurred. 


8 See also, e.g., Wilson v. United States, 162 U.S. 6138 (1896) 
(robbery-murder victim’s property in possession of defendant 
deemed sufficient to convict fcr murder): Travers v. United States, 
118 U.S. App. D.C. 276, 335 F.2d 698 (1965) (Inference applicable 
to unauthorized use and Dyer Act prosecution). 


( 


in error, as that case affirmed the sufficiency of the evi- 
dence upon which the conviction was predicated, supra, at 
7, and does not appear to bear any similarity to the case 
discussed in appellant’s brief at 6-9. 

We disagree with appellant’s further contention that the 
Government failed to establish a “proximity in time and 
space” between the housebreaking and the discovery of 
appellant with recently stolen goods. We have been un- 
able to find any authority which so stringently defines 
“recently stolen goods” or “possession of stolen property 
so near the time and place of the theft,” such as to rule 
that stolen property found on appellant the same day 
of the housebreaking and within three blocks of the vic- 
tim’s house would not support such an inference of guilt. 

We further fail to understand appellant’s reliance upon 
Coleman v. United States, 113 U.S. App. D.C. 145, 306 
F.2d 751 (1962) (appellant’s brief 5-6) as there was no 
evidence in that case of defendant’s possession of recently 
stolen property and the conviction was reversed and re- 
manded on the ground that what evidence had been sub- 
mitted was insufficient. Such is not the present case. 
Also, appellant’s contention that his case is not as strong 
as in Edwards v. United States, supra at 229-230, where, 
in addition to being in possession of recently stolen prop- 
erty the appellant in that case was found one week later, 
also in the accompaniment of a confessed participant, 
does not appear relevant. The important fact here is that 
the crime occurred, appellant was found three blocks from 
the premises the same day with stolen goods and the jury 
was entitled to infer his guilt in the event he could not 
satisfactorily explain their presence.’ 

Accordingly, we feel there was sufficient evidence before 
the jury for it to perform its function of weighing that 
evidence and determining the credibility of the witnesses, 
(including that of appellant) Crawford, supra, and that 


*It was proper for the jury to infer from possession of the 
recently stolen articles, apparently not satisfactorily explained by 
appellant, that appellant was guilty of housebreaking. Direct proof 
of appellant’s presence in the victim’s apartment was not neces- 
sary. Wood, supra. 
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the resultant verdict of guilty on the count of housebreak- 
ing should not be reversed by this court. 


II. The trial court did not abuse its discretion in admitting 
a prior conviction of grand larceny to impeach appel- 
lant’s credibility after conducting a hearing pursuant 
to guidelines set forth in the Gordon case. 


(Tr. 96-98, 100, 3/11; 98-108, 3/13 am.; 1-27, 
3/13 p.m.) 


The trial court did not abuse its discretion under the 
Luck-Gordon doctrine *® by admitting into testimony one 
prior conviction of grand larceny to impeach appellant’s 
credibility under 14 D.C. Code § 305 (1967). 

In Luck v. United States, 121 U.S. App. D.C. 151, 348 
F.2d 763 (1965), this court construed 14 D.C. Code § 305 
(1967) as allowing the trial court discretion to deny or 
limit an impeachment by prior criminal conviction in a 
particular case “if it thought the integrity of the truth 
seeking process would be correspondingly enhanced.” 
Weaver v. United States, D.C. Cir. No. 22,172, decided 
January 22, 1969, slip op. at 2. 

The Luck opinion further required that the trial judge 
base his decision upon an on-the-record consideration of 
the matter, which when made would be “accorded a re- 
spect appropriately reflective of the inescapable remote- 
ness of appellate review” Luck, supra at 157. 

During the trial below, appellant raised the Luck ques- 
tion (Tr. 96-97, 3/11) and the Government claimed the 
right to introduce either appellant’s prior conviction for 
larceny or housebreaking as crimes pertaining to veracity, 
should appellant decide to take the stand (Tr. 98, 3/11). 
The trial judge delayed a decision until she could examine 
the situation further (Tr. 98, 100, 3/11). At the con- 
clusion of the Government’s case, the trial judge then re- 
viewed appellant’s prior convictions (Tr. 98-99, 3/18 
a.m.) and conducted a consideration of the admissibility 


10 Luck Vv. United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(1965) ; Gordon v. United States, 127 U.S. App. D.C. 343, 383 F.2d 
936 (1967), cert. denied, 390 U.S. 1029 (1968). 
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of any of the convictions in the manner suggested by this 
court in Gordon v. United States, 127 U.S. App. D.C. 348, 
383 F.2d 936 (1967) cert. denied 390 U.S. 1029 (1968) 
(Tr. 100-108, 3/13 a.m.). 

Appellant was given ample “opportunity to show why 
judicial discretion should be exercised in favor of exclu- 
sion of the criminal record” Id. at 346 (Tr. 100-108, 
3/13 a.m.). The record shows that appellant had a long 
history of convictions for housebreaking and larceny (Tr. 
98-99, 3/13 a.m.) and the trial judge did not abuse her 
discretion in allowing the Government to introduce into 
evidence a 1961 conviction of grand larceny (Tr. 99, 107, 
3/13 a.m.). 

In Gordon, supra at 347 the court said, “As a gen- 
eral guide, those convictions which are for the same crime 
should be admitted sparingly; one solution might well be 
that discretion be exercised to limit the impeachment by 
way of a similar crime to a single conviction and then 
only when the circumstances indicate strong reason for 
disclosure, and which the conviction relates directly to 
veracity.” Accord, Weaver v. United States, supra, slip 
op. at 5. 

The trial judge below certainly felt the circumstances 
of the case presented a strong reasen for disclosure: 


“T think this case will probably turn on the issue of 
credibility and that the jury ought to have something 
open to them which would shed light on which wit- 
ness should be believed.” (Tr. 107, 3/13 a.m.) 


Furthermore, there is no dispute that a conviction for 
larceny pertains to the question of credibility. Gordon, 
supra at 347. 

Appellant’s argument that credibility was not an issue 
in this case is not substantiated by the testimony of 
appellant out of the presence of the jury as to what he 
would testify to should he take the stand. 

Pursuant to the suggestion of Judge Burger in Gordon, 
supra at 348, the trial judge heard testimony from ap- 
pellant out of the presence of the jury (Tr. 1-27, 3/13 
p-m). During this hearing appellant testified that if he 
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took the stand he would tell why he ran when Officer 
Gann saw him (Tr. 14-19, 3/13 p.m.), explain the pos- 
session of the articles at the time and why his presence 
in the neighborhood where the crime took place wasn’t 
because he committed the crime (Tr. 24-27, 3/13 p.m.). 
It is quite clear that the credibility of appellant’s testi- 
mony with respect to the above would be an important 
factor for the consideration of the jury. Accordingly it 
was not error for the trial judge to allow the Govern- 
ment to introduce into evidence one of appellant’s prior 
convictions, that of grand larceny, in order to impeach 
the credibility of appellant’s testimony (Tr. 27, 3/13 
p.m.) ** 


III. The trial judge’s supplemental instruction to the jury 
with respect to an inference from the possession of 
recently stolen goods was entirely proper. 


(Tr. 331-832, 346, 3/14 p.m.) 


Shortly after the jury retired for deliberation it sub- 
mitted the following inquiry to the trial judge: 


Inquiry of the Jury 
Question of Law—Stolen Property 
Could stolen property by being in the possession of 
an individual, is the individual] guilty of theft if he 
could not provide adequate reason for having it? 
(Tr. 346, 3/14 p.m.) 


In reply to this inquiry, the trial judge submitted to the 
jury a copy of her previous instruction on the subject of 
possession of recently stolen property. (Tr. 331-332, 346, 
3/14 p.m.) 


22 “Taking into consideration all of the various matters that have 
been discussed, the Court will exclude all the convictions except 
the one of grand larceny to which the defendant pleaded guilty in 
1961.” (Tr. 27, 3/18 p.m.) 


22 The following is the text of the trial judge’s reply to the jury’s 
inquiry: 

There is a principle of law which the jury has for consideration 
in this case and that is the principle known as the possession of 
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There is no basis for appellant’s argument that the 
trial judge should have assumed the jury had miscon- 
strued her earlier instruction and was making its decision 
on the basis that the burden of proof had been shifted to 
appellant to prove a reason for possession of the television 
set and raincoat (appellant’s brief, at 20). The jury’s 
question did not necessarily state it didn’t understand the 
court’s prior instruction. In fact, the question could as 
easily have implied the jury didn’t remember what the 
instruction was on that point in the first instance. In 
any event, the trial judge’s supplemental instruction was 
quite succinct in stating that the jury was not required 
to infer guilt from the possession of recently stolen prop- 
erty, but rather “may so infer unless you find that the 
defendant has explained to your satisfaction his posses- 
sion of these articles.” (Supplemental Instruction to 
Jury) [emphasis supplied]. 

We feel the above response of the trial judge was an 
entirely proper and explicit answer to the jury’s question 
and in no way in contradiction to the Supreme Court’s 
views in Bollenbach v. United States, 326, U.S. 607, 
612-613 (1945), relied upon by appellant. In Bollenbach, 
supra at 611, the trial judge had made an incorrect an- 
swer to a jury’s inquiry, contrary to the trial judge’s 
action in the present case. Having been informed by the 
jury of its difficulties the trial judge in this case did in 


recently stolen property. Should the jury find beyond a reasonable 
doubt that the defendant, Mr. Petty, was in possession of the tele- 
vision set and coat in evidence in this case and further that these 
articles had been recently stolen, then the jury may, if it sees fit to 
do so, infer therefrom that the defendant is guilty of the offense of 
housebreaking charged in count 1 and of the offense of grand 
larceny charged in count 2 or the lesser included offense of petty 
larceny, unless the jury finds that the defendant has explained to 
the jury’s satisfaction his possession of the articles in question on 
the date in question. I state to you that you are not required to so 
infer from such facts, but you may so infer unless you find that 
the defendant has explained to your satisfaction his possession of 
these articles. 

Court’s response to Question of Law From Jury 
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fact “clear them away with concrete accuracy.” Id. at 
612-613. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
THEODORE WIESEMAN, 
EDWIN K. HALL, 
Assistant United States Attorneys. 
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2 REBUTTAL ARGUMENT 

, Bs 

y Appellant does not dispute the fact that there may have 
‘ been a housebreaking or an illegal entry of Mr. Parks’ apart- 

e ment; he contends that the government did not present sufficient 


evidence to link him to that housebreaking. 


| 
| 


Appellee contends sufficient evidence was introduced 
from which a reasonable mind might fairly conclude appellant 
was guilty of the crime of housebreaking beyond a reasonable 
doubt and thus a motion for judgment of acquittal was properly 
denied. However, in each case cited by mooniien| As support 


that contention, there was sufficient circumstantial evidence 


introduced linking the defendants to the crime with which 


| 
| 


they were charged. 
In Curley v. United States, 81 U.S. App. D.C. 389, 
392, 160 F.2d 229 (1947), Curley was clearly connected with 
other accused persons. Complainants or saecceniio: witnesses 
identified the defendants in each of the following cases: 
Harrison v. United States, D.C. Cir. No. 22, 302, decided 
June 27, 1969, and Johnson v. United States, D.C. Cir. No. 
21, 851, decided June 20, 1969, Crawford v. United States 
126 U.S. App.  D.C., 156, 375 F.2d 332 (967) and in Thompson 
v. United States, U.S. App. 405 2d 1106 (1968) (appellee's 
brief - p.5). But, here, no identification of appellant was 
established at the scene of the crime by complainant or prose=- 
cution witnesses, nor was any evidence presented by the ap- 
pellee, that the appellant was actually in Mr. Parks’ apart- 


ment from which reasonable minds might conceivably connect 

him with the crime. ! 
Appellee contends that Coleman v. United States, 

113 U.S. App. D.C. 145, 306 F.2d 751 (1962) is not applicable 


since there was no evidence that the defendant did not possess 


- 2- 


stolen goods (appellee's brief - p.7). However, appellant 
contends that Coleman is important since the Court stated 
that the evidence failed to establish the "essential elements 
of the offense (housebreaking) charged", despite Coleman's 
presence near the scene of the crime and thus the Court ruled 
that a motion for a directed verdict of acquittal should have 
been granted. Accordingly, appellant contends that the govern- 
ment failed to establish the essential elements of the house=- 
breaking with which he was charged and thus this court should 
rule that a motion for a directed verdict should have been 
granted. 

When appellant's motion for acquittal was denied 
the burden was shifted immediately to appellant to prove his 
innocence. Appellant admits its error in stating that this 
Court reversed the conviction in Boone v. United States, 115 
U.S. App. D.C. 7, 316 F.2d 657 (1967). However, in all the 
cases cited by appellee and appellant as well as Boone, there 
was some evidence to link the suspect with the crime either 
by identification at the scene of the crime or unequivocal 
identification of the stolen property. 

Appellee relies principally on Wood v. United States, 
120 U.S. App. 463, 344 F.2d 548 (1965) to support the jury's 
verdict. However, the circumstantial evidence in Wood was 
overwhelming against the defendant. There was the substantial 
identification of stolen goods by numerous witnesses, in con=- 


junction with defendants fingerprints on the identified stolen 
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television set which he disclaimed as being the one he had taken 
to his sister, as well as the pinpointing the time at which 

_the crime occurred and the time he delivered a T.V. to his 

sister, who lived adjacent to complainant. Moreover, the testi- - 
mony of Wood's sister conflicted with Wood's version of the facts. 
Appellee also cites Wright v. United States, 89 U.S. App. D.C. 

70, 189 F.2a 699 (1951) to support the jury's verdict. In that 
case circumstantial evidence establishing the uniqueness of the 
goods and the defendant's connections with the ‘scene of the 

crime was overwhelming in light of Wright's unsatisfactory expla- 


nation of his possession the jury did reasonably conclude guilt 


beyond a reasonable doubt. No such circumstantial proof was 
introduced by the government against appellant from which the 
jury could have concluded guilt beyond a reasonable doubt. 

In the instant case, the appellee was |unable to es- 
tablish firm identification of the goods as belonging to the 
complainant. Furthermore, the government did hot establish 
the time at which the crime occurred as admitted by the attorney 
for the government in the closing argument, xt happened during 
an 11 or 12 hour period when he (Mr. Parks) was away at work". 
Mr. Parks' only identification of the television set was by 
the bent plug and a piece of tape he claimed he put on his 
set was not found on the government's exhibit. It certainly 


is conceivable that there are thousands of television sets 


with bent plugs in the District of Columbia, bent for the 


same reason that the complainant claimed he did so. Mere 


- 4 - 


possession of goods not firmly established as those stolen 
from the scene of the crime should not be deemed sufficient 
circumstantial evidence from which the jury could infer that 
the appellant is guilty of housebreaking. 

From the government's evidence and the instruction 
to the a on inference of guilt, the only choice open to 
the jury was to find the appellant guilty of the crime as 
charged. If this court affirms the jury's verdict, it will 
have established a new rule of law that the government need 
only prove possession of recently stolen goods to obtain a 
conviction of housebreaking without introducing any further 
circumstantial evidence linking the appellant with the scene 
of the crime. This new rule would be clearly inconsistent 
with the statute setting forth requisite elements the prosecu- 
tion must prove to obtain a conviction of housebreaking. Such 
a rule would, in effect, violate the fundamental principle of 


justice that the accused is presumed to be innocent. 
ek 


The appellee's interpretation of Luck=-Gordon, that 
a prior conviction must be admitted regardless of its relevance, 
is erroneous. In reply, it is sufficient to again direct the 
Court's attention to Smith v. United States, 359 F.2d 243 (1966) 
which emphasizes that special consideration must be given in 
cases where inferences of an unexplained possession are opera- 


tive such as in the instant case. 


IIt 


Appellant disagrees with appellee's Gontention that 
there is no basis for finding error in the trial| judge handling 
of the jury's inquiry. 5 

Appellee argues that the jury's PeCSEe could have 
implied that the jury did not remember what the instruction 
was. Regardless, for what reason the jury returned to ask 
the question, the instruction was so vital to the appellant's 
guilt or innocence that it was incumbent upon the judge to 


take cognizance of the fact that the government introduced 


no evidence to prove that the appellant entered the premises 
of Mr. Parks and that the government was solely relying on 
the inference raised in this instruction to seek conviction 
of the crime charged. Under such circumstances, the trial 
judge should have elaborated on its instruction |so that the 


jury would have no doubts as to implication of the instructions. 


It is to be noted that the trial judge |in giving 
instructions to the jury gave the inference instruct prior 


to the instruction on the elements of housebreaking. By so 
doing, she may have misled the jury to TAI SS: television 
set and coat were owned by Mr. Parks and taken from his apart- 
ment. It is clearly the jury's role to determine that fact. 
This, in effect, shifted the burden of proof to the appellant 


since the jury may well have concluded that appellant had in 


- 6 = 


his possession stolen goods, but not necessarily those taken 
from Mr. Parks’ apartment. : 

WHEREFORE, for all the reasons hereinabove stated, 
it is respectfully submitted that the Court below should be 


reversed, or in the alternative that a new trial be granted 


Brin submitted, 


Melville W. Feldman 
1250 Connecticut Avenue, N.W. 
Washington, D.C. 


to appellant. 


Tele. No. 223-2300 | 


Counsel for Appellant 
(Appointed by this Court) 
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